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CLIENT ALERT

USING YOUR ESOP TO ACQUIRE
ANOTHER COMPANY

Esops are extremely versatile cor-

porate finance tools. They create a
market for privately held stock, af-

ford tax advantages to the sponsor-
ing company and its shareholders,

and motivate employees by reward-
ing them for their contributions to
the sponsor company’s growth.

An additional benefit of ESOPs is
often overlooked. An ESOP can be
used in a corporate acquisition, to
enhance the purchaser
(“Purchaser”) company’s ability to
acquire a target company

(“Target”), or to allow Target’s man-

agement and employees to acquire
Target.

Deduction for Purchase Price

Generally, Purchaser cannot deduct
the purchase price it pays to acquire
the stock of Target. Accordingly,
Purchaser generally prefers to buy

the assets of Target, because this al-
lows Purchaser to deduct more of
the purchase price. However, a sale
of Target’s assets will usually result
in substantially higher taxes to Tar-

get’s shareholders. Accordingly, Tar-

get’s shareholders generally prefer to
sell their stock. Target’s sharehold-
ers are often willing to accept a
lower price for their stock of Target,
than Target would accept in a sale of
its assets. Purchaser may also prefer
to buy the stock of Target because
Target may have licenses and con-
tracts that cannot easily be trans-
ferred in an asset sale. By using the
ESOP to acquire the stock of Target,

Purchaser can give Target’s share-
holders what they want and re-
ceive a deduction equal to the
purchase price. The resulting im-
provement in cash flows may im-
prove Purchaser’s ability to obtain
financing for the transaction.

Non-Recognition of Gain on Sale

An acquisition transaction can
often be structured to allow Tar-
get’s shareholders to pay no tax at
all on their sale of Target’s stock.
As a result, Purchaser may be able
to negotiate an even lower pur-
chase price for Target’s stock.

Purchaser’s ability to deduct the
purchase price for Target’s stock,
and Target’s shareholders’ favor-
able tax treatment on the sale of
Target’s stock, may allow Pur-
chaser to pay a higher price for
Target than Purchaser’s competi-
tors could afford to pay, and may
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Role of the Plan Administrator

& ESOP Administration Committees

Guest Column by Brian Wurpts,
Vice President of Plan Record-
keeping for SES Advisors, Inc.

Do you know who your ESOP Plan

Administrator is?

If you answered “SES” or “our
ESOP record keeper” you're not
alone. But in reality, the role of the
Plan Administrator (“PA”) is much
broader than the services provided
by a third party administrator (or
“TPA”).

Your ESOP document either specifi-
cally identifies your Plan Adminis-
trator or the process for appointing
one. If the Company’s Board of Di-
rectors does not appoint a Plan Ad-
ministrator, the Company itself is
generally considered the PA. So,
who at the Company carries out PA
functions if you haven’t appointed
someone? For most ESOP sponsors,
it's Management (typically including
representatives from accounting/
finance and human resources).
Sometimes it’s the Plan Trustee.
But if a Plan Administrator is not
appointed, the fiduciary duty and
accountability may fall on anyone
who makes a decision on behalf of
the Plan, including the Company’s
Board of Directors. Therefore, it’s
often beneficial to assign the role.
This article discusses the responsi-
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bilities of a Plan Administrator and
whether it makes sense to formally
appoint an individual or committee.

Responsibilities of the ESOP Plan
Administrator

The Plan Administrator or ESOP
Administration Committee has a
legal duty, as a named fiduciary, to
act in the best interests of plan par-
ticipants and exclusively for the pur-
pose of providing benefits to the
participants and their beneficiaries.

PAs also have a duty to:

- act prudently — with the care, skill and
diligence that a prudent person would
Use;

- follow plan documents;

- disclose required information; and

- to defray plan expenses.

Your plan document also describes
the PA’s responsibilities. A search
of a typical ESOP document found
over one hundred twenty references
to the term. (For those of you who
use an SFE&G document, you'll
find detailed information in article
ten.) Here are a couple of key con-
cepts:

-The Plan Administrator shall have
exclusive discretionary responsibil-
ity and authority to control and

manage the operation and admini-

stration of the Plan, including the
interpretation and application of its
provisions, except to the extent
such responsibility and authority
are otherwise specifically allocated.

-The Plan Administrator shall keep
whatever records may be necessary
to implement the Plan and shall
furnish whatever reports may be
required by the Trustee and what-
ever information may be necessary
properly to administer the Trust.

The PA has the authority and the
responsibility to interpret the plan
document and its rules. The PA is
also responsible for keeping the
plan’s records, providing informa-
tion necessary to allocate contribu-
tions and trust earnings, and verify-
ing the accuracy of the data.

Other responsibilities typically as-
signed to the Plan Administrator
include:

distribution and retention of benefici-
ary forms;

distribution of Summary Plan Descrip-
tions (and modifications thereof);

determination of plan’s distribution
policy;

distribution of Summary Annual Report
and annual benefits statements;

responses to requests for benefits;

preparation of distribution forms and
tax disclosures to eligible participants;

review of domestic relations orders;
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collection and preparation of data used
in annual allocations (and audit
thereof);

review/approval of annual allocation
report;

authorization of plan expenses;

filing of government reports (e.g., 5500);

and

selection/retention of plan advisors.

Most ESOP sponsors hire advisors
to assist the Plan Administrator
with these responsibilities: an
ESOP TPA, a plan auditor, and
corporate/ERISA counsel. But
there are aspects of these responsi-
bilities for which hiring advisors
would be impractical. For example,
a TPA processes plan records and
calculates allocations, but generally
does not set the Plan’s distribution
policy or interpret the plan docu-
ment.

Interactions between the Plan Ad-
ministrator and the Plan Trustee(s)

The Plan Administrator and the
Plan’s Trustee(s) work closely in the
administration of the Plan and
Trust. Sometimes an ESOP spon-
sor will appoint the Trustees to the
ESOP Administration Committee.
Some these responsibilities overlap,
there are distinctions:

Trustee Responsibilities Distinct from
the Plan Administrator’s

prudently invests Trust assets

reviewing/approving the valuation of
Trust assets

disbursing plan assets;

voting ESOP shares on all matters in
which shareholders are permitted to
vote; and

providing financial information neces-
sary to administer the Plan.

The fiduciary duties shared by the
Trustee and the Plan Administrator
align these roles to some extent.
But there are occasions when a
Trustee and Plan Administrator
might find themselves at odds. For-
tunately, the plan document and
the law usually give us guidance as
to “where the buck stops” on any
iSsue.

Appointing a Plan Administrator or
ESOP Administration Committee

The Board of an ESOP sponsor
should carefully consider appoint-
ing an ESOP Administration Com-
mittee. In doing so, it should assess
the qualifications of the individu-
als, their ability to act in the best
interests of Plan Participants, and
their ability to separate these deci-
sions from the responsibilities of
their position with the Company

(even when those decisions con-
flict). The Board should also con-
sider whether fiduciary insurance
for the individuals is appropriate or
whether the indemnification provi-
sions in the plan document are suf-
ficient to protect the PAs from acts
done in their capacity as fiduciaries.

Appointing a plan administrator or
administrative committee helps to
ensure that if the Plan Administra-
tor’s decisions are questioned, the
responsibility for those decisions is
clearly defined and the process for
making the decisions is consistent
and documented. The simple func-
tion of appointing an ESOP ad-
ministration committee often intro-
duces a desirable level of formality
in these matters. Committees tend
to be more process-driven than indi-
viduals. Regular meetings and a
process of documenting decisions
are essential to a good compliance
program

-If you have any questions regarding
the role of an ESOP plan adminis-
trator or administration commit-
tees, please contact Brian Wurpts at
215.508.1600 ext. 227 or
bwurpts@sesadvisors.com.
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